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1200 NEW HAMPSHIRE AVENUE, N,W.• SUITE 800 • WASHINGTON. D.C. 20036·6802
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February 18, 1997

ONE RAVINIA DRIVE· SUITE 1600

ATLANTA, GEORGIA 30346·2108

TELEPHONE 770·901·8800

FACSIMILE 770·901·8874

fEB f 8 199/

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 29554

Re: EX PARTE PRESENT TION
MM Docket No . 92-260 and CS Docket No. 95-184

Dear Mr. Caton:

Enclosed are four copies of letters sent on behalf of Comcast Cable Communications,
Inc. by Mr. Philip 1. Kantor of the firm of Bienstock and Clark to Mr. Lawrence A. Walke,
Ms. Suzanne Toller, and Ms. Anita L. Wallgren in connection with the above-referenced
proceedings.

If there are any questions concerning this matter, please let me know.

v~y truly yours,

/yZ,-~ [.-f)A.v[.v-_£~
Michael S. Schooler
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BIENSTOCK &CLARK
A Partnership Including Professional Associations

FIRST UNION FINANCIAL CENTER
SUITE 3160

200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367

(305) 373-1100
TELECOPIER (305) 358-1226

Philip J, Kantor

January 31, 1997

Lawrence A Walke, Esq,
Senior Attorney
Federal Communications Commission
Cable Services Bureau
2033 M Street, N, W.
Suite 400
Washington, D,C, 20554

Re: In-Home Wiring

Dear Mr, Walke:

3340 Ocean Park Boulevard, Suite 3075
Santa Monica, California 90405

(310) 314-8660

TelecOPr.?~~14-8662".

"'\JE/VEO

FEB l' 8' 199":',. 1'1

I would like to take this opportunity to thank you and John Logan for meeting
with Michael Schooler and I last week concerning the in-home wiring issues that is
presently before the Commission.

Pursuant to your request, I am enclosing copies of two contracts between
cable operators and building owners in order to show you the language that discusses
ownership of the wires, The first one is between Cox Cable and the owners from the
lawsuit against Heartland Wireless that cox won last summer, As you recall, that is the
one which I explained that Heartland Wireless attempted to argue that since the
agreement only uses the word "equipment", it did not include wires or cables (See Section
3 of the Agreement), The jury, however, did not agree, and found that the cables were not
fixtures and remained the personal property of Cox. Tab 11 of the booklet I provide you
is the Temporary Injunction that the Court granted finding that Cox owns the cables.

The second agreement is between Communications & Cable of Chicago, Inc.
and an apartment owner. The language concerning ownership of the cables is found in
the third paragraph after the Therefore clause, Further, this agreement is an example of
one in which the cable operator was granted a non-exclusive easement to serve the
property for "so long as the right-of-way shall be utilized for the purpose for which this
easement is granted," See second to last full paragraph. Thus, while the cable operator
has the ability under the easement to serve this property for a long period of time, it is not
on an exclusive basis,

~

I am also enclosing two additional documents, One is a memoranJum from
OpTel to the residents of Allington Towers in Hollywood, Florida, informing them that



Lawrence A. Walke, Esq.
January 31, 1997
Page 2

OpTel will be "installing new inside wiring within each individual unit" .. ;~'e"~:~~~~\tn/;1;/.91S810N
document is a Temporary Restraining Order from Circuit Court of Cook County, Illinois in
favor of Communications & Cable of Chicago, Inc., in which the Court found that it is the
owner of the internal equipment and coaxial cable within certain apartment buildings in
Chicago and restrained Preferred Entertainment from using that equipment and cable in
any manner.

Again, I would like to thank you and Mr. Logan for taking the time to meet
with Michael Schooler and I concerning this important issue. I hope we were able to
answer some of your questions. If I can be of any further assistance, please do not
hesitate to call me.

er y, //}/.

.. ~·A&x n
Philip J. antor

PJKlpc
Enclosures

cc: John E. Logan, Esq. (W/encls.)
Michael Schooler, Esq. (W/encls.)

BIENSTOCK & CLARK
ATTORNEYS AT LAW



BIENSTOCK &CLARK
A Partnership Including Professional Associations

FIRST UNION FINANCIAL CENTER
SUITE 3160

200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367

(305) 373-11 00
TELECOPIER (305) 358-1226

Philip J. Kantor

January 31, 1997

Suzanne Toller, Esq.
Legal Advisor
Office of Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W.
Washington, D. C. 20554

Re: In-Home Wiring

Dear Ms. Toller:

~'~ .f, "
>Ii /1<:' ','" ,'" ,.,~

"'" tif\~r..."" , ...Jti./iSS/flJl.
"""""'i-"'ti.:' 4~~j!l .. v"

3340 Ocean Park Boulevard, Suite 3075
Santa Monica, California 90405

(310) 314-8660
Telecopier (310) 314-8662

I would like to take this opportunity to thank you for meeting with Michael
Schooler and I last week concerning the in-home wiring issue that is presently before the
Commission.

Pursuant to our discussion, I am enclosing a copy of the Fourth Circuit Court
of Appeals decision in Multi-Channel TV Cable Co. v. Charlottesville Quality Cable Corp.,
65 F.3d 1113 (4th Cir. 1995). The discussion by the Court of the damages suffered by
Adelphia as a result of Defendants' tortious interference begins at page 1124.
Additionally, the Court discusses ownership of the wires at page 1122, and the Virginia
Code concerning demand of payment to landlord by cable providers at the bottom of 1122
through 1124.

I am enclosing two additional documents. One is a memorandum from OpTel
to the residents of Allington Towers in Hollywood, Florida, informing them that OpTel will
be "installing new inside wiring within each individual unit". The second document is a
Temporary Restraining Order from Circuit Court of Cook County, Illinois in favor of
Communications &Cable of Chicago, Inc., in which the Court found that it is the owner of
the internal equipment and coaxial cable within certain apartment buildings in Chicago and
restrained Preferred Entertainment from using that equipment and cable in any manner.



Suzanne Toller, Esq.
January 31, 1997
Page 2

Again, I would like to thank you for taking the time to meet with Michael
Schooler and I concerning this important issue. I hope we were able to answer some of
your questions. If I can be of any further assistance, please do not hesitate to call me.

r. Iy,

Philip J.•aF~ t<
PJKlpc
Enclosures

cc: Michael Schooler, Esq. (W/encls.)

BIENSTOCK &CLARK
ATTORNEYS AT LAW



BIENSTOCK & CLARK
A Partnership Including Professional Associations

FIRST UNiON FINANCIAL CENTER
SUITE 3160

200 SOUTH BISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-2367

(305) 373-1100
TELECOPJER (305) 358-1226

Philip J. Kantor

January 31, 1997

Anita L. Wallgren, Esq.
Legal Advisor
Office of Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, D.C. 20554

Re: In-Home Wiring

Dear Ms. Wallgren:

3340 Ocean Park Boulevard, Suite 3075
Santa Monica, California 90405

(310) 314-8660
Telecopier (310) 314-8662

RECEIVfEn
.".. ':..,.."~

FEB f 8 1997

I would like to take this opportunity to thank you for meeting with Michael
Schooler and I last week concerning the in-home wiring issue that is presently before the
Commission.

Pursuant to your request, I am enclosing a copy of the Fourth Circuit Court
of Appeals decision in Multi-Channel TV Cable Co v. Charlottesville Quality Cable Corp.,
65 F.3d 1113 (4th Cir. 1995). The discussion by the Court of the damages suffered by
Adelphia as a result of Defendants' tortious interference begins at page 1124.
Additionally, the Court discusses ownership of the wires at page 1122, and the Virginia
Code concerning demand of payment to landlord by cable providers at the bottom of 1122
through 1124.

I am enclosing two additional documents. One is a memorandum from OpTel
to the residents of Allington Towers in Hollywood, Florida, informing them that OpTel will
be "installing new inside wiring within each individual unit". The second document is a
Temporary Restraining Order from Circuit Court of Cook County, Illinois in favor of
Communications & Cable of Chicago, Inc., in which the Court found that it is the owner of
the internal equipment and coaxial cable within certain apartment buildings in Chicago and
restrained Preferred Entertainment from using that equipment and cable in any manner.
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Again, I would like to thank you for taking the time to meet with Michael
Schooler and I concerning this important issue. I hope we were able to answer some of
your questions. If I can be of any further assistance, please do not hesitate to call me.

PJKlpc
Enclosures

cc: Michael Schooler, Esq. (W/encls.)

BIENSTOCK & CLARK
ATTORNEYS AT LAW
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MULTIPLE DWELLING UNIT
CABLE ACCESS AGREEMENT

AGREEMENT, made this 28 day of NQYsmt~· , 19 -M-,
by and between COX CABLE _~Lt!,!)tb~b~O~Cn.k__~ -.-_+R"H,,~t~~~~,;) and

f.-lr. Barnes of West Te..'{a5 PTopertv Management . C"'"

l"Owner") . fEB 18 '99;

W ::: T ~ ~ S S :2 T H ; .' .' ."'M.. ~<.~il~tSSiON
tH .';"l".. Ji~ st\)fitfl~}::

WHEREAS, Company has bee~ granted a cable television fran-

chise by City of Lubbock fer a period of 15 years (the

"Franchise"), and is obligated by the Franchise to make cable televi

sion service availab:e to areas of the municipality on a non-discri

min~tory basis; and

WHEREAS, Company is meeting this obligation by providing

areas of the City with access ~o cable communication service, including

channels of community and public service programming; and

WHEREAS, Owner wishes to ensure ics tenantsj access to the

Company's cable service, as it recognizes the potential increase in

bUilding occupancy and the accompanying increase in rental revenue

r~sulting from the availabil~ty of this cable service:

NOW THEREFORE, in consideration of the mutual premises and

ccve~ants contained herein, the parties, intending legally to be bound,

agree as follows;

1. Premises. Owner holds title to that certain real property

consisting of 70 apartme~t, condominium, mobile home or 5imi-

lar rn'Jltiple dwelling u:1its ::'oc~ted i:1 Lubbock, Texas

at: the address commonly kYlcwn as 1810 3rd (Casa Orlando]

2_ Pureose and Term 0: Aqreement. Company asrees to make cable

television servic2 availaol~ to ~he residential dwelling ~nits

owned by Owner for ~he ~e~m 0: tr.1S Agr6e~en~. This Agreement
shall be ef£ecti~e upo~ its executicD by the parties and shal: re

main in effect during tne ~e~m of the ~rancnise ana any and all

renewals O~ exte~tions ~~erec£.

3 . Ownershic_ All of ~te equipnent ins~alled by Company 15 ana

sha~l at ,all times remain ~he ~roper~y 0= comp~nr, and shall be

PLAINTIFF'S
. EXHIBrT

J
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used exclusively for Company operations. All converters supplied

by Company for the use of viewers shall remain the property of

Company ..

4. Access. Owner grants to Company the right for the ter.m of

this Agreement to enter upon and over the premises during rea

sonable hours to install, inspect, improve; maintain, service, re

pair remove and/or replace the equipment, and to do all other

things necessary to ensure its continued operation. Owner f~rther

grants to Company the right ~o enter upon the premises d~ring rea

sonable hours for the purpose of soliciting sUb~criptions from oc

cupants for cable television 5ervice on an individual hasis, and

from time to time to connect, transfer, and disccnnect such service

Upon termination of service to any residential dwelling unit, or

upon termination of this Agreement for any reason whatsoever, Com

p~ny shall have the right to enter the premises and remove its

equipment.

5. Installation and Maintenance. Company will exercise due

care ln th~ installation and maintenance of the system and will
perform all work in a workmanlike manner and in accordance with

good engineering practices. Any damage caused by Cornpa~y during

installation, repair, or removal will be repaired to the reaso~able

satisfaction of O~ner.

6. Promo~ional Material. Company shall have the right to re-

quest, and Owner shall submit, all of Owner's proposed advertising

and promotional materials for Cwner's residential dwelling space

or units refering to Company's services prior to a~y actual use of

said materials by Owner. OwnEr shall indemnify Company from any

loss, damage, or expense, including attorney fees resulting from

the unauthorized use of said material.

7. Interference. Owne~ shall not use any equipment that causes

frequency interference or is otherw~se incompatible wit~ Co~pany's

equipment or its obliga~io~ ~o provide service p~rsuant to t~e

franchise (including a~y ar.d 211 ren~wals thereof). In addition,

Ow~er shall not move, disturc, ~lter, C~ change ar.y of t~e equip

ment installed by Company O~ th~ premlses. Cwner shal: ~ot ccnnect
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or attach, directly or indirectly, any additional televiSion~ieg~

or other devices to Company's equipme~t. Ow~er sh~ll not~thorize

or permit any person to commit or engage in any of the foregoing

acts.

B. Insurance. Company agrees to ~aintain in force adequate
public liability and property damage insurance to protect Owner

a9ainst loss or damage resulti~g from said installation or main

tenance upon the premises.

9. No Aqency. It is expressly ~nQerstood th2t Ccmpany is an

independent business organization in no way associated ~ith Owner

and has no authority to act for or on behalf of Owr.er or to bind

Owner to any contract or in any other manner to represent that it

has any of the foregoing authority without the express approval in

writing of Owner.

It is further understood that Owner is an independent busi

ness organization in no way associa~ed with Company and has no

a~thority to act for or on behalf of Company to bind Company to any

contract or in any other manner to represe~t that it has any of the

foregoing authority without the express approval in writing of

Company.

10. Utilit~ Poles. Owner understands ana agrees that, In pro-

Viding cable television service, Company shall, witt tne exception

of underground utilities, make use of utility pcles owned in whole

or in part by ~elephone and electric power co~panies, or both, as

well as easements over and under both public and private proper~YJ

and that the continued use of ·said poles and ecse~ents is in no way

guaranteed. In the event that continued use of said poles and

easements is denied to Ccmpa~y for a~y reason, Ccrr.pany will make

every reasonable effort to provide service over alternate routES.

Owner agrees tha~ it will make ~o clai~s and will not undertake

any action against said local ~tility companies and/or Company

and/or public or private prop~:ty owners, 1f cable teleVlsio~ ser

vice p~ovided hereunder is interrupted or discon~i~~ed as a res~lt

cf ~ne ~se of said poles and!c~ ease~ents being ae~ied to Compar.y

for ailY reason.
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11. Act of God. Company shali not be responsible for damages

by reason of a failure to transmit audio, video, or data signals

or deliver its signals at poi~ts of intercon~ect, no~ for failure

otherwise to meet its obligations under this Agreement, where such

failure is the result of any labor dispute, war, riot, insurrec

tion, vandalism, civil co~~otion, fire, flQod, accident, storm, or

any Act of God or any other ca~se beyond the reasonable control of

Company.

12. Owner's Warranties. O~~er warrafits that ~~ere are no leases

or contracts, nor will Owner e~ter into any leases or contracts,

with tenants, lessees or o~her occupants of its premises which

would prevent Company from prOViding cable service and charging

and receiving its normal ~esidential subscriber rates to such

tenants, lessees and/or occupants.

13. Indemnification. Company agrees to indemnify and hold

Owner harmless and defend OWDer from and against any and all claims,

liabilities, loss, cost, damage, or expenses, including reasonable

a~torney fees, arisir.g out of or in connecticn with any claim re

sulting from the conduct cf Company's business.

Owner agrees to indemnify and hold Company ha~mless and de-'

fend Company from and against any and all claims, Suits, proceeding~

at law or in equity and any and all other claims, liabilities, loss;

cost, damage, or ex?enses, including ~easonable attcrney fees,

arising out of o~ in connecticn wi~h any claim resul~ing from t~e

renting, leasing or purchase of Owner's residential dwelling units

or the conduct of Owner's business.

14. Successors and Assigns. This A9=eement shall be binding upon

and shall ln~~e to the benefit of COffipany and Owre~ and their re

spective successors and assigns.

~5- Amendments. This instrument may not be ame~ded orally but

only by an instrument in ~ritir.s sigr.sd by ~he parties. This

Agreement contains the entire agreement of the parties and supe~

cedes any and all other agreeme~ts or ~ndersta~dings, oral o~

written, made by the parties. It is the u~derstanding of bo~h

parties that CQ~pany does not ~ake to Owner/ or any othe~ perso~,
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16.

1 7 •

18.

1 9.

any particular or general warranties, direct or indirect, express

or implied , other than as specifically set forth in this Agree

ment or any amendments to this Agreement.

Disputes. If any action at law or in equi~y is necessary to

enforce or interpret the terms of this Agreement. the prevailing

party shall be entitled to reasonable attorney fees, ~osts and

necessary disbursements in addition to any other relief to which

said party may be entitled.

Governmental Rules. This Agre~me~t shall be governed by the

laws of the Sta~e of Texas , including the Uniform Resi

dential Landlord and Tenant Act as applicable (if there enacted),

except where the laws of the United States have precedence.

This Agreement and the obligations of the parties shall be

subject to all applicable laws, rules, regulations, franchise or

dinances, court rulingsl administrative o~ders, and presidential

decrees, inclUding, without limitatior., the Co~~unications Act of

1934 and the Rules and Regulations of the Federal Communications

Commission, as ~hey may be a~ended from time to time. Any action

taken or any failure to perform any action by Company in order to

comply with an applicable law, rule, regulation, applicable fran~

chise ordinance, court ruling, administrative order or presidential

dec=ee shall not constitute a breach of this AgreE~ent and the re

sponsibilities of the par~ies shall be readjusted accordingly.

£asements. Owner grants to Company an easement for access

to the premises at all times for the purpose of ~aintaining, re

pairing, replacing, improvi.ng, removing I installing, connecting I

disconnecting or transferr~ng its equipment and for the purpose of

soliciting subscriptions from the cccufants of the premises. This

easernEr.t shall be binding on any and all successors in interest o~

assigns.

Cooperation. Owner and Company agree to cooperate fully ar.d

promptly in carrying out the ~e~ms of this Ag~eeQent. Cwner agr€e~

to execute any and all documents as may =easonably be reguested by

Company to evidep.ce ano effcct~ate the right~~~anted to Company

hereunde::: 'J:-Jder applicable law. T~~s ~CI ~~\e.n

~tO

e~ 5i
P~~G,d~
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20. Acceptance. Owner agrees that the mutual benefits, promises

and covenants contained in this Agreement constitute full and ade

quate consideration to Owner for the rights granted to Company

hereunder. Owner agrees to waive, and hereby waives, its right to

all claims which it may have under any ordinance, statute, or co~

stitution, or otherwise as a res~lt of tn~s Agreement, for any

additional compensation from Company.

DATED: November 28, 1984 Cox Cable Lubbock

Accep'ted b'i~

DATED:

1-W.ti-unit Supenrisor
Title

OWNBR



SlaVICI AGaIlMlNT

This agreement. enter&d into If\i~ -'3 It" doy of f1,t.,. et4 • 19 ~ Cf =4 by al'ld between
CQlZ1dhl~ U: 4 r I u ".. ,A-,.,. 0 OAth t: c) I' C Ii I (i4 5. c.J. I,...,C, with it1 P!1ndpat pIac. of ~Il~ at
5711 S.·Westmn A....nue, Chicago. Illinois 60636 (hereinafter referred to 01 CCTV) ond HrJ'l. ?A.<vf£ Il,
ASJ'C'daS l-xatedot 37(;,1 p, iA~/A,.;t Wb/l

[herein after referred to os Owner).

In consideration of the mufuQl covef'Onts, benefits and plomises set out herein, tke parties muluc:llly agree as followsl

CeTC is the holder of a municipal franchise for the construction and operation of a coble television system in th Oty of
Chicogo.

Owner is the Owner of reol estote located within the City of Chicago constructed there in 1M form of a hoUling
development known a1 ~~.....,..... _

address /I ~O M LAJA"~
wherein some or 011 of the tenontslhomeowners in the within propel1y are or may be desirous of obtaining coble television
sel'ilc. from CClV.

In order to provide such service, ccrv trnIS' make its facilities and lKluipment available to such tenontl!homeowners so
thot !+ley might obtoln such HNice.

THe~EFORf,Owner, its heirs, svecessors and o,.igns, agree 10 permit cerv, its heirs succeuolS ol\(f onlgos to con
strvct, install, moinloin in focili~ in and on ltte property of tM Owner In such locations os ~uited by CCTV Il'\dudl~ oft
oeriol and undergr~nd easements, pedestal locations, guy locations and power supply locOtloM.

ccrv agrees that the Constructlon, il'l$tl)lI0ti0n and moint.Monee 01 Its focit~et wUl (onfOl'm to aU reasonable ccncI\tIons
neceuory to protect the convenience, softty end wei' being of ltle tenont or the 0wNt of the prcpetty. There shaH be no
cost 10 ttl. Owner.

ccrv agreet Ie indemnify Own. lOt" onv dofn09t' or liabilIty orising from or r.lottd to the COflltrucllon, Instollotlo11,
operotion or removal of ,vdl fadflttes by COY.

The Ownership of aft wire, cable, ltqlliP"*tt and 'ocilHiel Jhol! b. in and remain In CCTV. No PO" t:lf such 'oclHtlet
sholl becOfl'le or be consjd6red Qfhcture of the r.ol estate lip<)(! which, or in 'Nhich, it is IocCfed.

Owner sholl permit CClV and Its authorized agents free and unobstrvcted access fo, and~ from~ property for
tM p!JfpOM of Inspection, installation, mal'hling and servicIng.

It is understood Ofld agreed thot CCTV may abandon its focilities in place and s~1 /'lOt bit ,..pon,ib!e fOt" the remoYCll
thereof If sud. abondoMd foe~if{.. will not inferlere wiltl me vse and occupancy of tfwt premi.... Faci~tietwill not be con
sidered 10 be obandoned unless wri1ten~ to that eHect Is given by CCTV to Owner.

Owner ognteS '0 nofffy ecrv in the event of domoge to said focllltlel.

0Nner represents Otld worranti that It Is the Dwn.r of the above-described reol property and has the right to gro'" this
f1Qsef'Mnt. This easement st,oll in," 10 the benefit of and bfI biMang Upon the respective helll, personal representatiVes,
successors and assigns of the parties ond shal remain in full force and .ffltCf S() long as the right-of-IHOY shall be utilized
fO(.n. purposes for which this easemeot is granted.

The execution of this contract is dependent upon 1M Owner's oppmvol of CCYV', constrvclion design.

IN WITNESS WHEREOF, the po~ hove heJeuntoset ltIeirIlondsand seclsthisJ'LI)doyof~ 19 ~

__~ (CC1V} OWNER,

~~

-...~

Profect Cootdinotor

DesignA._~ Jh.1l!ka2 Lj .....
Owner Contt'OCfor

OZ·d
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1250 East Hallandale Beach Blvd.
Suite 700

Hallandale, Florida 33009

Dear Allington Towers Resident,

OpTel is ready to begin construction of the new cable TV system in your building. This process
will take approximately eight weeks and will be completed in several phases. Phase one will
consist of installing new inside wiring within each individual unit. This necessary because the
existing inside wiring does not meet OpTel's state of the art technical specifications. This
process will of course require that our crews gain access to your unit. You will be advised as to
when we will be working on your floor so that you can arrange for some one to let us in if you
are not at home.

Tiffany Communications is our authorized contractor for this phase of the project. They employ
experienced professional installation technicians who will install the new cable within your unit
by concealing as much of the new wire as possible. They will coordinate the scheduling of this
work with the building management so they can provide advance notice of when we will need
access to your unit.

Additional phases of this project will include installing the main cables and signal receiving dish.
Scheduling of this work is subject to permit approvals and equipment delivery.

If you have any concerns or questions in this matter, I can be reached at 954-454-7242 extension
231.

~~~tf~.A.-C:.--'
Philip C. ynch
Regional Construction Manager
OpTel
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IN THE C'IllCUII'comrr or COOK COUN1.Y, nnNOIS
C01JN'1'Y nuAR1MENT, CHANCERY DIV.$ION

CONMONICAnONS & CABLB OF
aIICAGO. INC., an D!ieaiI ouqJOl'ltkm,
and I.aSAI..IB"I.EI..ECOM.'Mt'IlONS, INC.,
&11 DBaolI corpoqtioo,
boc1l d/b/a CBICAGO CA:BLE TV,.

v.

H.A.LANGml&ASSOCIAm~.m

l'lWf'BIUlED BN'I'ERTAINMENT, Ala
l'OOPLH'S CHOICE..

DefeDtUmta.

)
}
)
)
)
}
)
)
)
)
)
)
)
)

No.97CH326

1'biI cmse coming to be hMrd, on January 21. 1997, OD the Verified Motion for

TcmporacyR.e~11i Order ~'ryorlfted Motion") orCOMMUNICATIONS &: CABLE OF

CHICAGO, INC. BDd ~Al.l.E. TELECOMMUNICATIONS. INC.~ both d/b/a CHICAGO

CABLE TV (jointly l'Cbi~o Cable), said JDeXiofi br.ing hued on the VerifiedC~ for

Declaratory, Injunctive and Other R.eScfrVeri1ied Cmgplaint), mW'the Court hs.vinx considered

the argumenn oflaw and fila set forth in the vtlrifted CompWnt, the Verified MotiOI\ the

Answtlt (lfDefenda'Dt HA. Langer&: A.5sociates(~and the Memoraooom in Oppo~OOn.

to PI8imiffs' Request for L Ternpcnuy IlestraiIling OrdDt filed by Defendant~

E~t. flkIa People"s Choice ~referred'~), Ml Well u tbo&:! made by eotmStlll11 the

he8.ring., IUKi the court beinB fully adviRd in the prcmiieS.
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'DIECOVItT J1NDS:

1. ChiClBO eaw. pCIUIIIIMl d6Idy~ risbb that need protcc;ltion in

~wfth ddlmdaJrb ub1igtjon ofarll:a8O Cable·, eqWpmcnc ad coaial cabIo wire

inItIled by (,.1UcIgo cablo II put oftho intcmal diluibutioll JY*m at~ .Apa.rtmeftts refen:ncecI

iaPlmzanpb 3 ofthc V«U!ecl Cotnp!aht~,~Apartments).

2. Otiaaso Cablew IbawJl aIikelibood ofwcceu on the mri:& ofprovir1a hi daina

ttl owmersl1Ip althB oqulprneot Ed QOIXial 0IbIawire inmIled by C1bgo~ u plU1 mthe

internal dfstriJution Iystcm at thD Apartmeur.s .uxl1bat c1efj:adacu~ ir1!ppcopria1dy atil.ized

and -wbn as their own thatwl*Ih I:k&:nda%U had co riQJt to trtilized and~ namely, Chicago

Cable·! eqt.IipINm IIId coaxial QbIe wire UOOiled by Chicago Cable u put cf the i.ntema1

diJUf:nnlom.~ It~ Apartmaat&. a.nd tbIt dafeod.Ims r..eed to reb1m polmOSlioo and

utiliution oltbat property back to~C8ble.

j. QIicagc Cable hu Ihawn that it will be irrep8rabty injured and that there Is no

.dequate remedy at law available to it to rem-eu its clIim~ Defendants' actiom Am ofa

<:cmtinuing :natJu"e and without in;juOOive relief: Chicago Cable will coWnuc to~ injury by

reucm ofthClIIe &eUoos_ Arr.y possible mnedy at Law 'Which misht be avaflable to ChM;a&o cable

will not be as cleir. complete and IS practical BOd efficieot to the end! ofjustiee is will the

~ve relIef sooghl

4. ~ stahL! tpJo anttl lbould be rntnred. ~ eourt fioth that the 8flmtS fJIIO ante is

mat stHe ofaffirIln. prior to any unauthoriud utiU,.,tioa and taking~ Defendants of' Chic:ago

Cobia"a QqUipmOlt and ooWa1 cab!~~ installed by Chicago Cable as. part ofthe internal

dl~tion~cm It the ~amnencs.and the~ dillconnection of Chica80 Cablefil
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R'IOClivecI em.o Cable-. cabJo 1GI'\'icoJ.

~. PInuam to Sectioc 11-100 ofthe Code ofCMl Procedure, the court finda 1hIt

bucd upon tbe nature ofthc actiomafD~~ fix' the other'r-cabO:lJ stated in open~

& bond fJ !lOt requlm1.

IrlBBD.DYOIIDIIIED:

1. Defeedtnt1. Udr putners. mbsidiaries, .mtiate\ o£Iicers, agents. ~tatives,

~~ I!ltlnUIys aDd an ptnOJ!S:lIft &etive concert and participation with 'them are

te*ttail1ed and enjot.ocd and commaOOcd to do or. u the case may be, desist ftmn doing Of'

ilttcmptiJIg to~ or Ciuat to be~ d.ireclty or ind"1teCdy~by mym~methods or devices

whaUacYcr. or by any penon or peI10JlI whomsoever. dthec or any or an CIithe ColIowU1g acts:

<a) W'1tDin forty-eight (48) hours of the entry or this Order,~ Pretemxl shall

discontinue ita use. in~ nwKlm or throush Ill)' meam, ofany ponion ofthe

equipment and collXill1~ wires installed by ChJc;ago Cable u pan ofthtl

intomal distribution system at the AputmtntJ and Prd'erTed shall terminate any

connection to any IIUCh equ~nettt and coaxial cable wires.

(tt) Cocumc~ng immodiatdy upon the expiration oCforty-eisht (48) bot,rrs from the

efttly ofthls Order, (I) Defendant Preferred ii prohibited trom uslng, wnpering

with or ma1cing connec:tions 1.0 any portion ofthe equipment and colDrial cablo

wires in5t~ by 0tJcag0 Cable as part orthe1nternal disttixttion cyUem lrt the

~~ (ii) Defendant! are prohibited from interrupt1ng. (l1' interfm ins with

any tenant at the Apartmec:IU &om re<:eiving~ Cable's 0Iib1e ~ce; and

(iii) Defendants ar~ prohibited from a!8istin& aiding. abetting i>r collBpiring with

and permitting and ac.quiesclng in the we of: tampering with and malcing

C()(lMctions to Inj portioo cifthe equipment iUld~ cable wire.s inWlled by

Chicago Cable u put oftbe internal diftnOution system at the Apllrtmell(S;
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uuu UUU .1.L.L..V'fi LJI t

(c) Jmmediatdy upoJJ the~ and di8cortiIJuance ofUllO bydeferdam

P!eferred ia~ \'WdIsubplragrlplL (a), IboYe. Chicago Cable nn haw

the uorestri.cted aDd~ ri,gbt to rcco-eet II unitl ofthe Apmtmel1~

wtaich n.I rec:ek'ed Cb.IQao Cable's cdJIt services JXior to the IJdbndants"

~ o£tmM cubaibcn thrauahDelead.antst utiHution and 1sking as

thrJr awn OJiaqc Cable'. eqWpmrd lid cablewire insta11cd by Chicago Cable Ib

part ofthe 1rtenW~ IYJtealIt tho Apll tments;.

(d) Defi:,ndants may IllJt in q way daly or~with Ch1caan Cable's ICCCIIlI to

the~ fortbo pwpoae of(i) opaJding ad InI1ntainlJlg b cable ayltem;

(it) takJng those idioM provided 1D~ (c), above; (Ui)~ and/or

mainta1.niA! U¥ ex1l1tins C(' DeW 8Ubtcrlbct oIChkqo Cable's t:&blc~ • tho

~ ext {iv) the~afmstomento its~o~ at thb

~

(e) DefeadaMJ bynot inlU1fway iatstn wiCh Qictlgo Cable', openWoa and

mM:1tecaftee ofits fntem.t1 d1Jt:ribudc:n syIbm1 at 1M Apartm.!mti. jncludmg file

equipmere Md coaxiJl CIibIe wirD instaJI&J by ChkIigo CBbl1s as part oftbm intamJJ

dbJt:ribution~em at the Apartments for the putpOl¢ ofpro-viding table servtoe to

the tenants;

(t) l>efendarn~ iB prohibited from a.lkrwing any othm- providar of video ~ce,

includiog other franc.bhe table operators and MA.TV oompanie.s, to ut.iItto. tamper

with or discoon.ect~ J'octioa of the equipment 2nd ooo:j,J cable v.rire~Q(J by

Cbicaao Ctib1c lUI pur! ofthat menw clistributlon systt:rn at the Apartmcuts.

2. A ~tice aha1( bel ddiverod by Chic880 C&bla, with. the cooperatiQO ofDdt:ndant

Lanaet. to each unit at the Apartrnonu with1n24 hours oitbcentry ofthls Order in the form

aw;4ed be1"eto ~ Exhibit A.

ten daY1 from the date bereoi: except by further order oftbi! Court allowing an appropriate
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O' ANCONA PF'LAUlI

_ ~ __ ..........J"-J ............ ---..U·., \.JI I

9;30 LID. on .January 30. 199'7 withoct fiIrtbef notice.

:5. Tbll order M3Il t. filtJd iixthwith in the office tJtthe am. orthe Courts Iltd

ENTERED
~~~ "tc C1M~..r r.aulO

-'URSUA PUC! NSK1

JAN 221997

•

hm.c:5 K. Megumim.
Scott ll. FIadin
D'ADooaa & P1lmm (90221)
30NorthLaSalle Street
or." DinoiJ 60602
(312) 580-2000

-5-



NOTICE TO TENANTS
k you knowf your apartment~~tIY disconnected from Chiogo

Cable IVa cable~ by Preferred Entertainment.

This b to advise you that on Janu:uy 22, 1997~ the Circuit Coun of

Entertainment is prohibited from u.cIDg the internal dIRtrlbutlon system for

cable :and video that is loc:ated in your bu1.ldlng wed upon the ownership of

that aystem claimed by Chicago C~1e TV.

Within the ntn 48 hoursJ those apartments pI'e\"iously~ by

Chiolgo Cable TV wi.II be reatrmw:ed to ChIcago Cable lV t s Q.bL~ services in

~ manner that will provide the minimum of Inconvenience to you.

Now or in the Eutun: should you choose to use a cable Or video provider

other than Chi~goCable TV, the coaxial cable and other c:quipm.ent which

now provide! able or video sIgnal to your apartment and the prest!nt

distribution system within the buildill.g cannot b~ used by any provider of such

services othtt than Chicago Cable lV.

Dated: January 23. 1997

Chi~goCable 1V
HA Langer &Aswdates
Prekrred Entertainment
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MfIrmed.

Argued June 7, 1995.

Decided Sept. 18, 1995.

Cable television operator brought action
against competitor, owners of multidwelling
units (MDUs), and managers of MDUs for
claims arising from dispute between cable
television operators, whereby competitor dis
coimected service of operator to certain
MDUs. The United States District Court
for the Western District of Virginia, B.
Waugh Crigler, United States Magistrate
Judge, granted summary judgment in favor
of defendants on three claims, held bench
trial on remaining claims, and then entered
judgment in favor of cable operator on all
claims but one. On appeal, the Court of
Appeals, Hamilton, Circuit Judge, held that:
(1) easements allegedly held by disconnected
cable operator through its co-use of utility
easements did not extend to interior of
MDUs; (2) operator failed to meet all ele
ments necessary to create easements by es
toppel; (3) determination that home run sys
tems installed in MDUs by operator did not
become "fIxtures" was supported by evi
dence; (4) Virginia regulation that prohibited
landlord from accepting "kickback" from pro
vider of cable television service in exchange
for giving tenants access to service did not
constitute "regulatory taking"; and (5) a,Yard
of $191,594 to cable television operator for
prospective lost profits was supported by

evidence.

Nos. 94-2340, 94-2383.

United States Court of Appeals,
Fourth Circuit.

III.

MULTI-CHANNEL TV v. CHARLOTTESVILLE QUALITY CABLE
Cite as 65 F.3d 1113 (4th Cir. 1995)

ship, a Virginia limited partnership;
Four Seasons Apartments Limited Part
nership, a Virginia limited partnership;
Sherwood Manor Limited Partnership, a
Virginia limited partnership; George B.
McCallum, HI, Trustee of Oxford Hill
Land Trust; David W. Kudravetz, Trust·
ee of Oxford Hill Land Trust; L-R In
vestments, a Virginia limited partner-
ship, Defendants-Appellants.

AFFIRMED:

v.

v.

CHARLOTTESVILLE QUALITY CABLE
CORPORATION, a Virginia corpora
tion; Charlottesville Quality Cable Op
erating Company, a Virginia corpora
tion; MaIlagement Services Corporation
of Charlottesville, a Virginia corpora
tion; Madison Limited Partnership, a
Virginia limited partnership; Cabell
Limited Partnership, a Virginia limited
partnership; Brandon Limited Partner
ship, a Virginia limited partnership;
Four Seasons Apartments Limited Part
nership, a Virginia limited partnership;
Sherwood Manor Limited Partnership, a
Virginia limited partnership; George B.
McCallum, III, Trustee of Oxford Hill
Land Trust; David W. Kudravetz, Trust
ee of Oxford Hill Land Trust; L-R In
vestments, a Virginia limited partner
ship, Defendants-Appellees.

MULTI-CHANNEL TV CABLE COMPA
NY, d/b/a Adelphia Cable Communi

cations, Plaintiff-Appellant,

For the foregoing reasons, we affmn Le
shuk's conviction and sentence.

CHARLOTIESVILLE QUALITY CABLE
CORPORATION, a Virginia corpora
tion; Charlottesville Quaiity Cable Op
erating Company, a Virginia corpora
tion; Management Sen-ices Corporation
of Charlottesville, a Virginia corpora
tion; Madison Limited Partnership, a
yirginia limited partnership; Cabell
Limited Partnership, a Virginia limited
partnership; Brandon Limited Partner-

MULTI-CHANNEL TV CABLE COMPA
NY, d/b/a Adelphia Cable Communi

cations, Plaintiff-Appellee,
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1. Easements e::>1
"Easement" is privilege to use land of

another in particular manner and for particu
lar purpose; it creates burden on· servient
tract and requires that owner· of that land
refrain from interfering with privilege con
ferred for benefit of dominant tract.

See publication Words and Phrases
for other judicial constructions and def
initions.

2. Easements e::>5, 12(1), 15.1
Estoppel e::>52(8)

"Easement" may be created by express
grant or reservation, by implication, by es
toppel or by prescrip.tion.

3. Easements e::>42
If "easement" has been created by ex

press grant, rights of parties must be ascer
tained from granting language, and extent of
easement cannot be determined from any
other source.

4. Telecommunications e::>449(2)
Easements allegedly held by disconnect

ed cable operator through its co-use of utility
easements did not extend to interior of mul
tidwelling units (M·DUs), but were limited to
exterior and, therefore, disconnected opera
tor could not prevail in its claim against
disconnecting cable operator, MDU owners,
and others, who had entered into exclusive
provider agreements, for interference with
co-use of easements, where instruments
granting utility easements did not contain
language permitting easements to extend to
interiors of building structures and where
maps accompanying instruments showed ex
act locations of easements to be exterior to
MDUs.

5. Licenses e::>43, 59

Under Virginia law, "license" is privilege
to do one or more acts on another's land
without possessing any interest therein, and
therefore license is revocable by licensor at
any time.

See publication Words and Phrases
for other judicial constructions and def
initions.

6. Torts e::>11 ..
Because "license" is revocable at any

time, Virginia law does not recognize claim

for tortious interference with an irrevocable
license.

7. Estoppel e::>87

Easement may be created by estoppel
when proof exists that party was induced by
another to rely on existence of easement that
did not exist in fact, and first party did
indeed reasonably rely on existence of ease
ment to his injury.

8. Telecommunications e::>449(2)

Disconnected cable television operator
failed to meet all elements necessary to cre
ate easements by estoppel, giving· operator
right to service tenants at multidwelling
units (MDUs) through home run systems it
installed, which allowed each tenant to nego
tiate individual subscriptions for cable ser
vice, where MDU owners did nothing more
than consent to operator's installation of its
home nm systems, where, with one excep
tion, o\'vners never promised operator that it
could service tenants through home run sys
tems for any agreed length of time, and
where operator received cable fees for entire
time it provided cable service to MDUs.

9. Federal Courts e::>844, 850.1

On appeal from bench trial, Court of·
Appeals may only set aside findings of fact if
they are clearly erroneous, and Court must

.give due regard to opportunity of district
court to judge credibility of witnesses. Fed.
Rules Civ.Proc.Rule 52(a), 28 U.S.C.A.

10. Federal Courts e::>853

Finding is "clearly erroneous" when al
though there is evidence to support it, re
viewing court on entire evidence is left with
definite and firm conviction that mistake has
been committed.

See publication Words and Phrases
for other judicial constructions and def
initions.

11. Fixtures e::>1

Under Virginia law, determining wheth
er particular chattel becomes fixture of real
property 01' remains personalty involves
weighing degree of permanency with which
chattels are annexed to realty; weighing ad
aptation of chattels to use or pw-pose to
which realty is devoted; and weighing inten-
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MULTI-CHANNEL TV v. CHARLOTTESVILLE QUALITY CABLE 1115
Cite as 65 F.3d 1113 (4th Cir. 1995)

tion of owner of chattels to make them per- Fourteenth Amendment. U.S.C.A. Const.
manent accession to property. Amends. 5, 14.
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12. Fixtures (i?4

Intention of party making annexation is
paramount and controlling consideration in
determining whether particular chattel be
comes fIxture of real property or remains
personalty.

13. Fixtures (i?35(5)

Determination that home run systems
installed in multidwelling units (MDUs) by
disconnected cable television operator, which
allowed each tenant to negotiate individual
subscriptions for cable services, were an
nexed to property with some degree of per
manency but not so much that they could not
be easily removed, for purposes of determin
ing whether they became "fIXtures" of MDUs
over which MDUs exercised dominium and
control, was supported by evidence that dis
trict court made fInding after personally in
specting home run systems at several MDUs.

See publication Words and Phrases
for other judicial constructions and def
initions.

14. Fixtures (i?35(5)

Determination that cable television oper
ator did not intend to make home run sys
tems installed in multidwelling units (MDUs),
which allowed each tenant to negotiate indi
vidual subscriptions for cable services, per
manent accessions to MDUs, for purposes of
determining whether they became fIxtures of
MDUs over which MDUs exercised domini
um and control, was supported by evidence
that cable operator was solely responsible for
service and maintenance of home run sys
tems, in absence of evidence that cable oper
ator transferred ownership of home run sys
tems to MDUs at time of installations.

15. Federal Courts (i?776

Court of Appeals reviews constitutional
challenge to statute de novo.

16. Constitutional Law (i?280

Eminent Domain (i?1

Fifth Amendment provides that private
property may not be "taken" by federal gov
ernment without just compensation, and this
prohibition equally applies to stat~s through

17. Eminent Domain ¢;;:>2(l)
. "

Unconstitutional "taking" may occur
through physical jnvasion' or regulation.
U.S.C.A. Const.Amend: 5..

See. publication Words and Phrases
for other judicial constructions and def
initions.

18. Eminent Domain (i?2(l)

Factors in distinguishing "taking," re
quiring just compensation, from "regulation"
include character of governmental regulation;
whether regulation has deprived property
owner of all economically viable uses of his
property; whether regulation has deprived
owner of his reasonable investment-backed
expectations; and whether regulation sub
stantially advances legitimate state interest.
U.S.C.A. ConsLAmend. 5.

See publication Words and Phrases
for other judicial constructions and def
initions.

19. Eminent Domain (i?2(1.l)

Virginia regulation that prohibited land
lord from demanding or accepting payment
from provider of cable television service in
exchange forgiving tenants access to service
did not constitute "regulatory taking" requir
ing just compensation, where code merely
prohibited use of property, not physical inva
sion, where regulation only proh'ibited land
lords from deriving income through "kick
backs" from cable providers which was mini
mal in relation to greater income they de
rived from leases, and where regulations ad
vanced state's interest in preventing unfair
competitive market for cable television pro
viders. U.S.C.A. Const.Amend. 5; Va.Code
1950, § 55-248.13:2.

See publication Words and Phrases
for other judicial constructions and def
initions.

20. Damages (i?1l4

If defendant is liable for tortious inter
ference with plaintiffs prospective contractu
al relationships, proper measure of plaintiffs
damages is present value of lc.",t profits re
sulting from defendant's actions.
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21. Damages ~190

In order to recover lost profits for de
fendant's tortious interference with plaintiffs
prospective cOIitractual relationships, plain
tiff is not reqliir~d to prove amount of its
damages with mathematical precisi?n; rather,
plaintiff is only required to produce sufficient
facts and circumstances· that would permit
trier of fact to make intelligent and reason-
able estimate of amount. .

22. Federal Courts ~872

Court of Appeals will not set aside
award of compensatory.damages as excessive
unless it is against clear weight of evidence,
or is based upon evidence which is false, or
will result in miscarriage of justice.

23. Damages e:::>137, 190

Award of $191,594 to cable television
operator for loss of profits from prospective
cable subscriptions due to competitor's tor
tious interference with operator's contracts
with tenants at multidwelling units (MDUs)
was supported by competitor's economics ex
pert's testimony that cable operator's ex
pert's testimony, that operator suffered
$818,700 in damages, was inflated due to his
failure to take into account competition.

ARGUED: John Douglas McKay, Barrick
& McKay, Charlottesville, VA, for appellant.
Deborah Colleen Costlow, Winston &
Strawn, Washington, DC, for appellees. ON
BRIEF: David C. Wagoner, Barrick &
McKay, Charlottesville, VA; Randall D.
Fisher, John B. Glicksman, Adelphia Cable
Communications, Coudersport, PA; Philip J.
Kantor, Bienstock & Clark, Miami, FL, for
appellant. Alan G. Fishel, Winston &
Strawn, Washington, DC, for appellees.

Before WILKINSON, HAMILTON, and
MICHAEL, Circuit Judges.

1. These MDUs are Preston Square Apartments
(owned by.L-R Investments, a limited partner
ship), Cambridge Square Apartments (owned by
Madison Limited Partnership), Ash Tree Apart
ments and Townhouses (owned by Cabell Limit-

Affirmed by published opinion. Judge
HAMILTON wrote the opinion, in which
Judge WILKINSON and Judge MICHAEL
joined.

OPINION

HAMILTON, Circuit Judge:

This appeal raises numerous issues arising
from a dispute between competin'g cable tele
vision operators in the City of Charlottes
ville, and Albemarle County, Virginia, where
by one of the cable operators disconnected
the service of the other to certain multi
dwelling Units (MDUs) in those areas. The
disconnected cable operator brought suit
against the disconnecting cable operator, the
owners of the MDUs, and the company that
managed all but one of the MDUs, alleging
these parties had committed various torts in
conjunction with the disconnection of its ser
vice. We affirm.

1.

A.

Appellant/Cross-Appellee Multi-Channel
TV Cable Company d/b/a Adelphia Cable
Communications (Adelphia) and Appel
lee/Cross-Appellant Charlottesville Quality
Cable Corporation (CQC) are competing ca
ble television providers in the City of Char
lottesville and Albemarle County, Virginia.
Adelphia has been a franchised provider of
cable television in Charlottesville and Albe
marle County since 1974. In 1981, Adelphia
installed cable distribution systems in six
MDUs 1 at its own expense. These systems,
known aB "home run" systems, replaced the
previous "bulk service" systems in which the
landlords subscribed to the cable television
service in bulk, paid Adelphia one monthly
fee, and provided their tenants cable televi
sion as part of their lease obligations. The
installation of the home run systems entailed
installing junction boxes at the end of Adelp
hia's signal feeder lines at the MDUs and
running separate cable wires from the junc-

ed Partnership), Brandon Apartments (owned by
Brandon Limited Partnership), Oxford Hill
Apartments (owned by Oxford Hill Land Trust),
and Country Green Apartments (owned by Sher
wood !\·1anar Limited Partnership).


